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I. DIOSRAFHTCAL INFORMATION (FPUBLIC)

Full pame (include any former names used}.

Jokr Glover Roherts, Jroo

Address: List current place of residence and office

address{es}.
Residence:
Bethesda, MD
DEfice:

Hogan & Hertscon L.L.P.
555 13th Street, N.W.
Washington, L.C. 20004

Date and place of birth.

January 27, 195
Buffalo, New York

Marital Status (include maiden name of wife, or hushand’s

name}. List spouse’s occupation, employer’s pame and
business address(es).

Married to Jane Sulliwan Eoberts, July 27, 1356.

Spouse’s maiden name: Jane Marie Sullivan

Epouse’s ccoupatlion:  Attoriey

Spouse’s employer: Shaw Pittman

: 2303 M Etreet, N.W.
W%ashington, D.C. 20037

List each college and law school you have

Educaticn:
including dates of attendance, degrees received,

attended,
and dates degqrees were granted.

Attended Harvard College, 1373

-1 it
standing). Awarded A.E. gumra cum laude June 17, 187€.
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Emnloyment Record: List {(by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizationsg,
nonprofit or otherwise, including firms. with which you
were commected as an officer, director, partner.

proprietsr, or emplcyee since graduation from college.




12

Have vou had any military service? If
including the dates, hranch of
serial pnumber and type of discharge

Military Service:
50, give particulars,
service, rank or rats,
received.

No.

Honrors and Awards: List any schelarships, feilowships,
honorary degrees, and honorary soclety memberships that you
belisve would be of interest te the Committee.

Harvard Cslilege honozs:

Bowdcin "the best dissertaiion

cum Leude, LS
1833-1914.

A.3., degree awsrded gumma ou
igh

Editcor, Farvarg Law Review,
Edicgr, wvolume 52.

J.L. degree awarded macra cum lapds, 1579,

Bar Associatigmg: List all bar aszaciakticns, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
cffices which you have held in such groups.

I am a member of the following



Legai Center,
Seorgetown lversity Law Conter,

Outside Adw

¥aticnal Le nTer Ior tne
Adwvisory
Supreme Cou tcrical Scolety

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you beleng.

Cour*t Admissien: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. @ive the same information for
administrative bodies which regquire special admission ta

practice.
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Unired States Court cof Appeals for ,
Novembaer 24, 1587

United States Colrc of Appeals for the Sixth Circulr,
June 3, 12938

States Court of Appeals for Secend Circuilt,

30, 18%9.

List the titles, publishers, and dates
of bocks, articles, reports, or other published material
you have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Alsc, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there
wers preas reports abcut the gpeech, and they are reacdily
avajilable to you, please zupply them.

Publighed Writings:

The Taxings Clause,” Develspments in the
Law Review 146Z2-

navel .

J

FPublisations:
01 Harvard
2 gstucdent

Law -- Zcnin
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ragr lLaw Review




February
Supzreme Jourl

iie, MI, MNovember 14,

derhostel, Rackvi =,
tasg, on Sapreme Court Cral argumen
N

March 1&, 1988,
nres.

nal Aifairs, Sucreme Cour:s
Law Semimar, Washincoon,

$54, on Supreme Jourt

Administrative Law Secticn,
74, L3S, on NOUA v, Farst
Bank & Trust Co.

fragrances Ass'n,
2000, on o the
ial speech
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Health: What is the present =tate of your health? List
the date ¢f your last physical examinacticn.

Excellient. M 2E, ZLU1.

Judicial Qffice: State {chrecnologically) any judicial
offices you have held, whether surch position was elected or
appointed, and a description of the jurisdiction cf each
such court.

None

[+53
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Citatiops: I1f you are or bave been a judge, provide: (1}
citations for the ten most significant opinions you have
writtern; (2) a skort summary of and citaticons for all
appellate aopinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; aad (3}
citations for significant opinions on federal or state
togetker with the citation to

If any of the
please

constitutional issues,
appellate court rulings on such opinions,
opinicns listed were not officially repcrted,
provide copies of the opinions.

Not applicable.

Publig 0ffice: State (chronelegically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positiong were elected or
agpointed. State (chremolegically) any unsuccessful
candidacies for elective public office.

25/73 - CE/8C Law Cleark to Judse Henry J. Friendly.
United States Court of Agpesls for the
Sacend Crrouis.
Aopointed
GT/E0 - 0BFEZ Law Clerk o Justige William H. Rehnguist
£ the United Srates.

caéfel - 1l/ez2 to the Attorney General.

artmant of Jusiice.

11/82 - o5/86 toc the President.
cuse Cpurmsel's Cifice,

16789 - ¢L/83

Legal Career:

Degceribe chroneleogically your law practice and

a.
experience after graduation from law school including:
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whether you served as clexk to a judge, and if
8o, the name cf the judge, the court, and the
dates of the periocd you were a clerk;

whether you practiced alone, and if so, the
addraszszes and dates;

the dates, names aud addresgsses of law firms or
affices, companies or governmental agencies with
which you have been comnected, and the nature of
your comnectien with each;

i
H

p
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character of your
law pragtice, dividing it into periods with dates
{f its character has changed over the years?

b. 1. What has been the general

o < ) tod
4 argued 13 cases belore me Court, Iz

ad :s be‘**a the United res ¢f Appeals
jfa] e, Fifch,

51 istrict of

Co Cou . ect matter cf

£ the ful 2 fed sdictign,

i racive la ad Y. , arzit

= . ciwil o3, constit aw,

8t federal isdicticn a ure, First

Ame are law, dian law, 1 COMMETTs,

1 =

seeling
SCays p
beksli

=] before the Cour:, and
counsel ifig Supreme Cours
rulings.

Zegeral appe.late

The Court ol Apreals aspedt
cractise has invslwved aprearancs ery federal circuit court
of appeals, aitzeugh the ﬁargest cf my Court of Rppeals
zrguments has Pesn bef~*= Azzeals for the T.C
Circuis I have nc: spec particular substantive

cpellate briefs and the

= was essentlally the sane ﬁuring
my time at Hogan & Ear: 4 when T served as Principsl Deguty
Soliciror General. H “e latter perisd
my sole client was
Sciicizor General, my duries
befcre the Supreme Court and
merits on behalf of the Unite

cfficers, subject bo the supervi
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igatioc?
participating in the goverimen
appeal adverse decislions in the lower courts. Ay such
whether from a district gour: to an agpellate court or from a
ciprpit gourt te the Supreme Cours : approval of

S¢liciter General,

utive orders

I aiso
Ganeral
local law

*late glerkships

Friendly

2. Dascribe vour typical former clients, and mention
the areas, if any, ir which you have specialized.

I rendered substantial
orporations, state and
crganlzaclons,

Some recent examples

Clients of H
1 services In
1 governments,
it agsgoiation
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government.

My clienzs &u
Fresident incliuded
members of the Whice

Atrtorney Senerzl, ny

For the past 1S
appellares litizgsticn

<. 1. Lid you appear in court frequently, cccasionally,
or not at all? If the frequency of your
appearances in court varied, describe each such

varjiance, giving dates.

I nave apgeared i fed

1% years, argullg over o)
Unir=d States, the Cgourt cof
Corouic, and various cother

The public service positians

.
arily affzrded intensi
3

3
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2. What percentage of these appearances was 1n!
P g

(a) federal courts:
{b} atate courts of record;
(e}  other courts.

Approximately §5 percent of my appearances nave Dean in
federal ccuri, and appruximatsely S percent in state ccuzrts of



3. What percentage of your litigation was:

fa} ecivil:
{b) crimimal.

Apcroximetrely 55 percent ol

4. State the number of cases in epurts of record you
tried to verdict or judgment (rather than
settled), indicating whether you were scle

counsal, chief rounsel, or asscciate counsel.

5. What percentage of these trials was:

la)  Jury:
{b} nen-jury.

Litigation: Describe the ten most significant litigated
matters which you persconally handled. Giwve the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
eazk casa. Identify the party or parties wheom you
rapresented; describe in detail the mature of your
participaticn ino the litigation znd the final dispesition
cf the case. &Alsc state as to each case:

{al the date of representation;

{t} the name of the court and the name of the judge
or judges before whom the case was litigated: and

(c} the individual name, addresses, and telephone
numbers of co-counsgel and of principzl counsel
for each of the other parties.
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civil penaliies vader federal

who had been convicted and punished
f5r the same condust. Mz, Halper had

claims, nad paid a fine,

The cover

penalties

Medrzzid clain IL was at the

a
the Couble Jeopardy Clause applied
prosacutions, and had no

4

he ssrong line

use did not My argument distinguished

successive prosecuticng --
: aspect of th

Clazase forbidding whick, I argued, had
no such limitcation.
Slackmun, the

188%) . The case
ns c¢f the Dauble
context, and the
nment’'s Impositicn

decision
of sanctions in T I ;as later snaroly
f overruled, in Hudssgn v

restricted, however, If no:
Erates, S22 U.5. 101 {1987:

I kad no co-counsel assisting me. Arguing Ior tne U
Stares was Assistant to the Saliciteor General Michael R
nt of Justice, Washington, D.C. 28530, {(202)

Dreeben, Departmer




Supreme Court on behalf o
which inwveolived a2 ch
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making it a mis <
defined to incliude the ex
surrounding a suburkban po
sidewalks alconoside the s
Appeals for the Fourch 2
of tws indivicduals feor

the zon
iburions for th

such activi

Amendment

The Suprem= Ccour:
reversed. Writing Ior
C'Conner agreed with Us

forum, kut ins
particulax
the mailis.
by private

ead governmen
fakied )

TCBLE. DUEZL

_____ o
tk W. Starr, Assista T Gereral
A=sisrant ke the Eolicitsr General Amy L.
orh, De I Justice, Washington, .
27, O the opposing parties wa
ow Te for 2 2.
ni 7
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ed the

I
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s
those who see
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de The Court o ppe

[05-4 allowed 2n organ: cu
in facisicns ions ¢f acres cf
jait) i - sics of twe Individuals
as th Ag Acting Solicitor
Ge in the preparaticn of a
re Cours review on behaif
of Tourt granted our

be efing on the mer:ts and
pr ra
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Co-counse:
Zgsisrant AtTorney
General Lawrence
Lawrence Aohbins
ang VI T1adt,
(202) sl4-2217.
13th Bireer, N.W.
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It b by

o
torrom

.J‘ﬂ).n-r

argued e case
H eroe Commissiosn v. Roston & Maine
Corpers {1593} This case involved Amtrak's
Montrealax serv1ﬁn besw Washington, D.C. and Monireal,
Canada. presented was whether the Interstate
Ccmre s¢ Commissico could approve Amtrak’'s exercise ¢f eminent
under the Rail ?assenger Service Arh, wie:
T regenvey th el
railroad, which nad agreed o
for Axntrak. The Commission oo
such a transaction,

The 2.C.
had misceonstr
thas Amtrak did not have aun

not intend to kesp, but rather t

carcy. nile the case was pen b

To cverturn the D,C. Cir:‘it =t

th rop

fer
4 Stan 53,
Lle to pending cases.
rnE.

authorized the filing and

petizien for certicrari on
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penalf of the Commission and the Uni Af

Supreme Court ¢ranted cur perition, artisicated

Briefing on the merits, and crally argued the case befcre the

Court. Our argument fcocused on the failuve = ke I.C. Cir
se i Congress

to give effect to the clearly expres
the amendment ¢f tne statute.

=N

atipnalization

Decartment of Justi

., as wel.l as General 18 , puny

Counse uaT i A, Srartk,
anspocriarion
3, (20 565-
idbhloom,

Wasnington,

wopr o ta
a4
t{ rh-
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1)

tho 1}

Statuce-

Fede

We argued in cur ievelcped &
centract theory ci 1on, such as
Titlie IX, enzcos U5E DOWEIDS.
Unders that cheony taruly
argept federal ns that come
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o
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animous opind

by Justice Ginsburg, the
b The Cours exgla

m
it

Supreme Ceur: agresed with

trhat, at most, Lt NCAR'= es gemohstrates ar ix
indirectly bens From tl assistance afforded iis
merbers. This showing, I ipsufficient to trisger
Title X gcoverage.® 5EE The Court rajected the
regrondent's efforts to di cgntrollong Supreme

Cours precedent, and vaca he Third Circuir’'s judgment.

this case were Martin

g oI
rec rane F. Hekhers of Hogan &
bR ing=on, L.C. 20C24, {2C2)
I W, M sy cf Swanson,
Y Ga"gwe*e, raey, %22 Walnuc Stvee*
., Kansas City, MC 64_06, {815] B42-6102, and Elsa Ki
weral Counsel, lleciate Atnletics Assoc1a: on,
Ore NOAA Flaza, 700 Wes:t Washirnoton Stcreer, Imdianapoiis, IN
446254, (317} 9i7-g222. : i respondent was Carter
2illips, Sidley & Aus £, N.W., Washingtoo,
C. 20008, (202) 73E-¢8

1 ans could wote for the trustees
escabliched to bhenefit Hatlive
Suprome CC._.I'C was w".e:l‘e* S'L.\..-‘

SLprer
ent

Hawaliam,
ceenth and Fiftesnth Amends

a restriction vio
as racial discrimin

the state law and
arguing that the

as not drawn cn the basis
Iy restricted the anchise
$. The petitioner had

On behalf =f th
favorable Court cf &
clagsification drawn by
of race. Irstead,

*z beneficiaries of
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ustioe Kennedy,
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ith respect &
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Dorothy Se
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expired. The Sixth

distinctive aﬂpearanc
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I eting pat
4 cf Appeals conciu ded that the
the Marxe Ag Displays sign stand
from such copying as trade dress. I
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review and

Lpreme Cour

o
this bargain.
trade dress
functicnal
on Ln a unantimeus
o explained that
E a videnced by the fact
far and enioyed patent protection
desicn was functicnal, the Court wuled, i could not
trade dress protestion

Co-counsel with me

Yogan & Hartson L.L.F.,
0004, {ZC2Y £37-380C, M Mar
Hofimanr, Relsing, Ethington, Barnmes, Kisseile, Learman &
McCullioch, P.C., 201 W. Sig Beaver, Suite 450, Troy, Michigan
45084, (24B} £85-3%50. John A, Artz, Artz & Artz, F.C., 28332
Teleoraph Road, Suite 250, Smithfield, Micnigan 48024, (228;
223-2509, argued for the respondent

2. Trnited ., LSE F.3d 13=0
{I.C. Cir. 1358). n this case bo
appeal a discyvic 2 conduct an
auzemrobile recal 3 whether the
National Highway Traffic Safety Adm [“NETSA"} had
orovided automebile manuiacturers wi nobice ©f what
was reguired by a meoter vehicle saf before sesking a
recall on the cround that the manci failed to comply

with the standard.

the briefing and presented crai
first nad to address the

ied
before the D.C. Circulz. HWe

21



was moot. because Chrysler
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government's argumen
n uing 1ts appeal. We
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centended that Chrysler’s
the terms of the recall su
controversy. On the merit

th
re
.

must receive “fair neotirce” ci

matter of both sdministrative

process, before an agency can

failure To cemply. We then ex

2f rhis case, BHTSA had faried ad i
conducted to test

ertain testing procedures wsre ¢ De
empliance with agency standards.
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. LS. 25805,
tson LLLLE.,
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sor & Saindon,
DL, 20028,

Honevwell, Tng., 238 F.Z4 1376
nion in

sl cpriet
gaticna focr airar
jury verdict on patent and state fort
=t court entared judgment for Heneywell
dict The Fecderzl Cirgui:t reversed and
z The district court did net hold a new
igment for Honewvwell. I

I participated in the briefing and cresented cral argument
re the Federal Circuaxt, The patent law 3 :
whether Litton was estcpped from arguing that Horeywell's
technolegy infringed Ty eq. i bec it 4 amended
cizims allegedly a o

its patent ci
embodiment of the inwventicm.
guestiens involving the ope
used by Litton and Honsywell
mirrors employed in ri
rred on whether the

M

sugport the Jury's f
Litton's acresmense with
techrnclogy
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Our petent claime became moot afrer or
Federal {Jirguit issued an en kanc cpinicn
fnolding chat the doctrine of eguivalents was
all to a patentee who had emended his claims. The Federal
Circuit, howsver, issued & published opini agreeling with o
positicn on the state law claims. The cpinicn was author
Chief Judge Mayer and [cined by Judge Rader. Judge Bryson

vl

4%
T
-

concursed in part and dossented in part. The Cour:t reversed the
district court’s grant of judgment for Honeywell, conciuvd:ing

that the lower court
ne cagse was ¥

nai erred in reszlvino disputed issuss o
.

the state
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sted by Cstherine Stetscn of Hogan
e} K.W., Weshingtcn, D.C.
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1%. Legal Activities: Describe the most significant legal

activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not inovelve litigatien., Describe the nature of
your participatien in tkis gquestion, please cmit any
information protected by the attorney-client privilege
{unless the privilege has been waived).
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JOHN G. ROBERTS, JR.

SENATE QUESTIONNAIRE UPDATE -- PUBLIC

Part I, Question 1lZ: Add to the list of
follaowing:
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ITI. FINANCIAL DATA AND COWFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options.
uncompleted contracts and other future benefits which you
expect to derive from previcus businessz relatiaonships,
professional gservices, firm memberships, f[otmer employers.
clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any
financial or business interest.

Explaiz how you will resclve any potential conflict of
interest, including the proredure you will follew in
derermining these areas of concern. Xdentify the
categories of litigation and financial arrangements that
are likely to present potential conflicts-ocf-interest
during your initial service in the position to which you
have been pominated.

(™)

Do you kave any plans, commitments, or agreements Lo pursue
gutside employment, with or without compensation, during
your service with the court? If seo, explain.

Noo
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Chairman HATCH. Then we will just start with questions, if it all
right with you. Senator Leahy, I will turn to you.

Senator LEAHY. Well, thank you.

Mr. Roberts, over the last decade, the Supreme Court has issued
a series of 5—4 decisions. These struck down legislation on fed-
eralism grounds. And some see this as a federalism crusade and a
very activist Court. It has included—those who have seen laws to
protect them struck down have included people with disabilities,
older workers, children in gun-infested schools, intellectual prop-
erty owners, and victims of violence motivated by gender. I am
talking about such cases as Alden v. Maine, Florida Prepaid, Garri-
son, Morrison, Lopez, Kimmel. You are familiar with all those, I
know. You have commented publicly on some of these decisions
that have overruled Congressional enactments as unconstitutional.

My questions are these: Do you believe that they represent a de-
parture or a continuing trend? And what has contributed to this
dramatic shift, mostly in the past decade, in the Supreme Court’s
interpretations of the powers of Congress?

Mr. RoBERTS. Well, I think the first of the series of those cases,
to limit myself to the State sovereign immunity cases, the Seminole
Tribe case, the question whether it was a departure or a continu-
ation was one of the issues that the Court addressed at some
length, both the majority and the dissent. There was a particular
prior precedent that seemed to have addressed the question of
whether Congress under the Commerce Clause could override State
sovereign immunity, and the majority explained why they didn’t
read the case that way; and if it was going to be read that way,
it would be no longer controlling. And the dissent, of course, joined
issue on that.

So the Court has addressed in that first case the question of
whether it was a departure or a continuation, and I think recog-
nized that, at least to some extent, to the extent they were moving
away from that prior arguable precedent that the majority and the
dissent read differently, it certainly can be regarded as a depar-
ture.

The cases since then have addressed different refinements on
that issue, and that certainly is a continuation of the lead Seminole
Tribe case. These cases construe the 11th Amendment, and this is
not the first time in our history that the 11th Amendment has been
a cause of some division. When the Supreme Court early in its ex-
istence decided Chisholm v. Georgia and held that a citizen of an-
other State could sue the State of Georgia, that prompted a reac-
tion in the country that led to the 11th Amendment. And then I
think perhaps the key departure, if you will, came in the case of
Hans v. Louisiana, where the Court held that although the 11th
Amendment addressed only the issue of a citizen of another State
suing a State, its reasoning, its principle applied when a citizen of
the same State sued.

Senator LEAHY. Mr. Roberts, I hesitate to interrupt but—and I
appreciate the history and I don’t disagree with that. But I am
wondering why so many in the past few years. Do you see this as
a basic shift? Do you see this as a reaction to Congress? Do you
see this as a trend that is going to continue?



45

Mr. ROBERTS. Well, I think there’s—so many in the last few
years is because, given that Seminole Tribe was sort of the first of
the decisions—again, this is the debate, whether it’s a departure or
continuation. But it was the first of them, and the ones you've had
following in the wake of it are kind of fleshing out that principle,
the application of the 11th Amendment and the question whether
it can be abrogated under the Commerce Clause, which was the
issue in Seminole Tribe or some of the other principles.

Others cases I think may well follow, which is in a reaction to
the sovereign immunity decisions, because the Court has recog-
nized there are ways for the Federal Government to—I don’t want
to say get around the 11th Amendment, but address this issue
without running afoul of it. Section 5 of the 14th Amendment—

Senator LEAHY. It seems that some of the cases coming down in
the last few years are finding less and less ways—again, we are
even going to intellectual property cases and copyright.

Mr. ROBERTS. Well, what you have—

Senator LEAHY. It is almost as though copyright was something
new even though it is in our Constitution.

Mr. ROBERTS. Well, the patent and copyright clause, you know,
in Seminole Tribe the issue was: Does the Commerce Clause allow
the Federal Government to overrule it? Then you’re sort of going
down each of the different provisions. Does the Intellectual Prop-
erty Clause allow Congress to overrule it? And they’re addressing
those.

But the Court has—

Senator LEAHY. Well, don’t Lopez and Morrison—would you
agree with Judge Noonan’s contention that the ones most likely to
overturn Congressional statutes are conservative judges?

He uses, I believe, Morrison and Lopez as an example of that.

Mr. ROBERTS. Well, I do not know that conservative or liberal
justices are more likely to overturn laws. Certainly, in the Warren
Court era, for example, I would suppose it would be the justices
you would consider more liberal who were overturning laws.

Senator LEAHY. So you do not agree with Judge Noonan, then.

Mr. ROBERTS. I have not read his book. I know it is there.

Senator LEAHY. I would recommend it to you. It is not a beach
book, by any means, but it is one where when it came out, I got
it and read it. And I am not one who has always agreed with Judge
Noonan, but the book is well worthwhile.

I do not, let me quickly add, Mr. Chairman, I do not get any per-
centage of the profits on the books, and I am not a noted author
like you are, but I thought this was a—I also read his book.

But what worries me on it, on this whole issue of federalism, it
seems to me the Court is going more and more to saying they
would superimpose their views, an unelected court, on the views of
an elected representative form of Government, the Congress, in dis-
ability areas, and intellectual property and others, and I worry
about that, and I worry about that trend.

Now, I realize, on the court you are going on, of course you are
restricted to stare decisis, but you know you are not going to have
too many cases that fit on all fours, and there is a great deal of
flexibility. It is very easy for somebody up for either a district or
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a circuit court judgeship to say, “Well, I have to follow the dictates
of the next higher court.”

But usually when they get to the Circuit Court of Appeals for the
District of Columbia, you do not have many cases that get all of
the way up to you guys that they are on all fours, on something
that the Supreme Court has ruled on. There is hardly any use for
it.

You mentioned, in your earlier hearing, that in certain situations
the Constitution is very clear. Then, you said there are certain
areas where literalism obviously does not work. If you are dealing
with the Fourth Amendment, something on unreasonable search
and seizure, the text is only going to get you so far, well, then what
does guide you? Take the Commerce Clause, take the spending
power, what does guide you? Obviously, the text is not enough by
itself, but I agree with you on that. You cannot go by the literal
words on a number of these things in a changing economic world,
but what does guide you? What is your lodestone?

Mr. ROBERTS. Well, certainly, as a circuit judge, of course, my
lodestar would be the Supreme Court precedence, and they have
volumes of them on how to interpret the Commerce Clause, fewer
precedents on how to interpret the Spending Clause. I think there
are going to be more important cases in that area in the future.

But starting with McCullough v. Maryland, Chief Justice Mar-
shall gave a very broad and expansive reading to the powers of the
Federal Government and explained that—and I don’t remember the
exact quote—but if the ends be legitimate, then any means chosen
to achieve them are within the power of the Federal Government,
and cases interpreting that, throughout the years, have come down.

Certainly, by the time Lopez was decided, many of us had
learned in law school that it was just sort of a formality to say that
interstate commerce was affected and that cases weren’t going to
be thrown out that way. Lopez certainly breathed new life into the
Commerce Clause.

I think it remains to be seen, in subsequent decisions, how rig-
orous a showing, and in many cases, it is just a showing. It’s not
a question of an abstract fact, does this affect interstate commerce
or not, but has this body, the Congress, demonstrated the impact
on interstate commerce that drove them to legislate? That’s a very
important factor. It wasn’t present in Lopez at all. I think the
members of Congress had heard the same thing I had heard in law
school, that this is an important—and they hadn’t gone through
the process of establishing a record in that case.

Other cases are different. But, again, as a circuit judge—

Senator LEAHY. We have got some cases, like the Disability Act,
where we have had hundreds and hundreds of hearings around the
country, thousands of pages of testimony, and the Court says, of
course, we have not established a record. You sometimes think that
there is picking and choosing.

For example, in your NPR interview, you talked about an
originalist approach to Constitution interpretation, but how do you
do that? Does a judge pick and choose, based on his or her own
predilections, whether they are going to use the context of the 18th
century or the context of the 21st century? Obviously, there are
some things that it would be impossible, although Justice Scalia
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said that the Constitution means today what it meant when it was
written, and he even uses an 18th century dictionary to understand
what the 1789 words meant.

Do you believe judges pick and choose? I mean, how do you do
a literal interpretation?

Mr. ROBERTS. Well, we talked about this some at the first hear-
ing. Again, the Supreme Court has given some guidance on par-
ticular areas and said that when you’re interpreting this particular
provision, this is the kind of approach you should use. The example
I like to give is the Seventh Amendment. The Court has said: We
take a very historical approach to deciding whether you have a
right to a jury trial because of the way the Seventh Amendment
is worded.

So even if I decided I am going to be a textualist or an originalist
or whatever, I do not have the flexibility, when I get to a Seventh
Amendment case. The approach, not just the particular results, but
the approach is laid out as well there.

Now, when you get to the Eleventh Amendment, the one thing
we know from the Supreme Court’s decision is that strict adher-
ence to a text doesn’t give you what the Supreme Court says are
the right answers. You have to look at the historical context a little
more, and it varies with provisions, as we’ve said. There’s a provi-
sion in the Constitution that says a two-thirds vote of the Senate
is required. Well, even if you think provisions should be interpreted
in light of evolving standards, that doesn’t mean two-thirds can be-
come three-fifths.

Unreasonable searches and seizures, that’s a little more difficult
to say just based on the text I know what’s unreasonable and
what’s not. You have to look beyond the text in interpreting that.

Senator LEAHY. Thank you. I will have further questions. I will
submit some for the record, and I know that the distinguished
Chairman intends to have a Committee vote next week, and I
would urge you to get answers back in time so that we can have
a chance to review them in case there are follow-ups.

Mr. ROBERTS. Thank you, Senator.

Senator LEAHY. It is good to see you again.

Mr. ROBERTS. Thank you.

Chairman HATCH. Thank you, Senator.

We will turn to Senator Kennedy. Senator Kennedy?

Senator KENNEDY. Thank you, Mr. Chairman.

Welcome back.

Mr. ROBERTS. Senator Kennedy, thank you.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. We welcome the nominee back to the Com-
mittee to continue the hearing which began 3 months ago.

The advice and consent function assigned to us by the Framers
of the Constitution is vital to the proper functioning of our Govern-
ment. It was a major feature of the structure of the Framer’s de-
sign, not only for themselves, but for all future generations, and we
do not sit here today merely to express our individual preferences
about particular judges or even to express the preference of our
constituents. We act today as inheritors of a great tradition and a
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great responsibility to balance the powers of the Executive Branch
in selecting the members of the Judicial Branch.

We were given the advice and consent power over judicial ap-
pointments so that the two elected branches—the Executive and
the Legislative—would share coordinate and co-equal responsibility
for the third branch, the undemocratic branch, in which the judges
are insulated from us, and from the President and from the elec-
torate by lifetime appointments.

But the Framers gave us insulation, too, so that we could exer-
cise our functions, including the advice and consent function, fear-
lessly and freely, even when required to consider the actions of a
popular President. We were given 6-year terms, longer the House,
longer the President. We were given staggered terms so no more
than a third of us would be elected at one time, and we were given
the authority to set our own rules for the way we exercise our re-
sponsibilities, including advice and consent.

We had the constitutional obligation to assure the dJudicial
Branch remains free and independent, is not a political tool of the
Executive, that its obligation is to the constitutional principles, con-
stitutional rights which lie at the heart of our democracy. Our role
is positive and proactive, not passive and reactive, regardless of
whether the President shares our political or philosophical views.

And we, on the Judiciary Committee, have a unique role which
we cannot fulfill unless we have ample opportunity in Committee
to question the nominee and to discuss in detail how we think the
advice and consent power should be exercised with respect to each
nominee, and that process resumes today with respect to Mr. Rob-
erts.

His nomination is a special one because he has been nominated
for a special court. The D.C. Circuit makes the decision with na-
tional impact on the lives of all of the American people.

Its decisions govern the scope and the effectiveness of our Occu-
pational Health and Safety laws, o of our consumer protection laws,
of Federal labor laws, of fair employment laws, including race, gen-
der, disability and discrimination cases, of workers’ rights to orga-
nize, Clean Air Act rules, Freedom of Information rules, First
Amendment rights in broadcast media and many other rights of in-
dividuals under the Constitution laws enacted by Congress, and so
we must take special care with this and all other appointments to
this court.

No one has the right to be appointed to any Federal appellate
court. The burden is on the President and the nominee to dem-
onstrate that the nomination should have our consent. The less
weight the President places on the Senate’s advice role, the more
weight must be placed on our consent role. Because the District of
Columbia has no Senators of its own, the usual prenomination con-
sultation has not occurred, leaving an even heavier burden on the
process that we conduct today. So let us approach it with the seri-
ousness of purpose and deliberation it deserves.

Mr. Roberts, you responded to questions, the written questions,
for which I am grateful. I would like to pick up on some of these.

You describe your judicial philosophy as insisting that judges
confine themselves to adjudication of the cases before them and not
legislate. You want judges to show an essential humility, grounded
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in the limited role of an undemocratic judiciary, reflected in def-
erence to legislative policy judgments and judicial restraint, not
shaping policy.

Now, as you are well aware, in the recent years, we in Congress
have made bipartisan legislative judgments about policy on issues
vital to the public, based on extensive hearings and findings, yet
we have had our policy discussion second-guessed by appellate
judges.

How would you describe the presumption of validity that should
attach to our actions, and what do you think we can do to insulate
ourselves from this second-guessing on policy issues by judges who
do not adhere to the humility and deference standard you pre-
scribe?

And what in your writings, in your professional record, should
demonstrate and reassure us that, as a judge, you would, in fact,
act with the humility and deference to Congressional judgments
which you claim is your philosophy?

Mr. ROBERTS. Well, the Supreme Court has, throughout its his-
tory, on many occasions described the deference that is due to leg-
islative judgments. Justice Holmes described assessing the con-
stitutionality of an act of Congress as the gravest duty that the Su-
preme Court is called upon to perform.

I'm familiar with those quotations because I've used them in
briefs many times when I was in the Justice Department rep-
resenting the United States and defending acts of Congress before
the Supreme Court, and it’s a principle that is easily stated and
needs to be observed in practice, as well as in theory.

Now, the Court, of course, has the obligation, and has been rec-
ognized since Marbury v. Madison, to assess the constitutionality
of acts of Congress, and when those acts are challenged, it is the
obligation of the Court to say what the law is.

The determination of when deference to legislative policy judg-
ments goes too far and becomes abdication of the judicial responsi-
bility, and when scrutiny of those judgments goes too far on the
part of the judges and becomes what I think is properly called judi-
cial activism, that is certainly the central dilemma of having an
unelected, as you describe it correctly, undemocratic judiciary in a
democratic republic. And certainly the most gifted commentators
we've had have struggled with that.

I think the doctrines of deference that have developed over the
years, when you're assessing a legislative classification and an area
that doesn’t implicate a protected class like race or gender, dis-
ability, then all you have to show is a rational basis, and that
shouldn’t be too hard.

If you’re in one of those other areas, the Court has developed a
stricter scrutiny because they think in those areas there is more
reason to probe a lot more deeply. But you asked what in my work
sort of shows that, I guess I would look to the job I did when I was
deputy solicitor general and was defending acts of Congress before
the Supreme Court.

Senator KENNEDY. I am going to come back to the judicial def-
erence in a minute. We had, in your exchanges with Senator Leahy
about the power of the Congress, we have seen that the Supreme
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Court has limited the ability to legislate under the Commerce
Clause, the Lopez case.

And under Section 5 of the Fourteenth Amendment—that is the
ADA case and the RFRA case—we had extensive hearings, listened
to Republican and Democrat Attorneys General. There is no even
suggestion at that time that we were not going to meet the con-
stitutional requirement.

For some of us, the last great authority is the spending power,
and the concern that many of us have is where you are going to
be on this issue, further limitation of the power of the Congress in
using the spending power. The Supreme Court has ruled on this,
as you well know, that in the Dole case involving Congress, could,
under the Spending Clause, condition Federal highway funds on
States, raise the minimum drinking age. Rehnquist authored the
opinion. White, Marshall, Blackmun, Powell, Stevens, even Scalia,
agreed with that.

What is your own view about the authority in the Spending
Clause and the power of Congress to use the Spending Clause to
achieve its objectives? Is there anything, in terms of your own view,
that would, in any way, find that that Spending Clause would be
compromised to permit to—to undermine the Dole case?

Mr. ROBERTS. Well, first of all, of course, if I were to be con-
firmed, my own personal views would not be relevant. I would fol-
low the Supreme Court precedent.

There is not a lot of precedent in this area.

Senator KENNEDY. The only problem is we have seen the changes
and the difference in the interpretation by the Court in the Com-
merce Clause and in Section 5 of the Fourteenth Amendment. I
mean, I was the Chairman of the Committee when we had those,
and we listened, and there was not going to be a problem on that.
And, of course, there were decisions that were made that reinter-
preted past history on it.

I want to know whether we are taking a chance with you on the
Spending Clause. That is the last real authority for us.

Mr. ROBERTS. You discussed the Dole case, South Dakota v. Dole,
and in that case, the justices you listed reaffirmed Congress’s
power to say: If you're going to accept Federal funds, here’s what
you’ve got to do.

Senator KENNEDY. You are not troubled by that?

Mr. ROBERTS. No, it’s a basic principle, and I would just point
out, as an aside, you listed the justices who agreed with that, the
justices who disagreed and dissented in South Dakota v. Dole were
Justices Brennan and O’Connor. It is not necessarily the sort of di-
vision, sort of the typical conservative/liberal lines at all.

In South Dakota v. Dole, the Court referred to a prior precedent.
I think it is the Stewart Machine case. And the argument has been
made, well, aren’t—the issue that I think the Court will address
is are there limits on that; is it if you accept one dime of Federal
money you have to do all sorts of things, even if theyre not ger-
mane or proportional? Those are the two standards that had been
de\Eeloped in the prior cases. It wasn’t an issue in South Dakota v.
Dole.

If you didn’t lower the drinking age, you lost highway funds.
There was certainly a relationship between underage drinking and
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highway accidents. So the Court ruled in that case that that was
an appropriate proportional and germane response.

I worked on a brief in that case with my—I was an associate at
that time—

Senator KENNEDY. You understand this is the law, and this
would be the precedent that you would follow.

Mr. ROBERTS. The South Dakota case.

Senator KENNEDY. Yes, the Dole.

Mr. ROBERTS. Yes.

Senator KENNEDY. Let me move on, if I could. I do not mean to
cut you off.

You talked about the judicial activism. Would you agree that ac-
tivism can come from both sides of the ideological spectrum?

Mr. ROBERTS. Certainly.

Senator KENNEDY. Could you give us some examples of any of
the appellate cases you believe that show impermissible activism
on each side.

Mr. ROBERTS. Well, I cited in my written responses a case from
California, an old case from the California Supreme Court, because
I thought it was important to avoid criticizing binding Supreme
Court precedent, in which the California Supreme Court—it was a
Lochner era-type case—struck down, on substantive due process
grounds, a California law that required employers to pay employees
at certain intervals. Their reasoning was that employees are free
to negotiate whatever agreements they want, and if they don’t ne-
gotiate that, you shouldn’t interfere with their liberty of contract.

Several Supreme Court cases follow the same principle in what
people loosely call the Lochner era. I think that’s an example of ju-
dicial activism. A policy judgment had been made by the State leg-
islature in that case to address a real problem, the inequity in ne-
gotiating positions, the fact that employers were frequently not
paying employees. I think there were a lot in the mining industry
that were directly affected when wages were due, but many months
later, and that was a policy judgment. I don’t think that was a con-
stitutional evaluation.

Senator KENNEDY. How about on the other side of the philo-
sophical spectrum, do you see other examples? I mean, conserv-
ative/liberal, how would you find? Do you think there has been ac-
tivism on both sides of the spectrum? And, if so, how would you de-
fine that?

Mr. ROBERTS. Well, I do think there has been activism on both
sides. I haven’t given any thought to a particular Supreme Court
case that I thought exhibited liberal judicial activism. Again, I feel
reluctant to criticize pending or binding—

Senator KENNEDY. Well, I can understand that, but we are trying
to give life to your words. You talk about your professed philosophy
of deference and humility as real and not just words. That is what
I am trying to see from your own kind of experience, in response
to those questions, whether you had examples that would give light
to those words.

President Bush ran on a platform of selecting judges who will be
like Justice Scalia and Justice Thomas. We all understand that
meant judges who will be activists in reducing the power of Con-
gress to protect people’s rights. You must understand, as everyone
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else does, that you were selected because those at the White House
and the Justice Department knew your record and assured the
President your decisions would please President Bush.

What can you tell us which will reassure us that you will not
necessarily follow the lead of Justice Scalia and Thomas?

Mr. RoOBERTS. Well, I will follow the lead of the Supreme Court
majority in any precedents that are applicable there. And if Jus-
tices Scalia and Thomas are in dissent in those cases, I am not
going to follow the dissent. I'm going to follow the majority.

Senator KENNEDY. Are there any cases which you believe that ei-
ther one of them showed insufficient deference to Congress and be-
came judicial activists?

Mr. ROBERTS. No, I haven’t gone through and looked for par-
ticular occasions. If they were majority opinions by either of those
justices, I would not feel it appropriate for me to criticize those be-
cause I would have to apply that majority opinion, whether I agree
with it or not.

And I think it’s important for the Committee to understand I
have been asked questions in some areas I think because people
wonder whether I'm going to follow a particular precedent or be-
cause they’re concerned I might not, and in other areas the concern
seems to be that I might, depending on whether a particular ques-
tioner is critical or supportive of those decisions.

I am going to follow both the decisions I agree with and the deci-
sions that I don’t agree with, regardless of any personal view.

Senator KENNEDY. Well, as you understand, I am not trying to
get the outcome of your judgment on a particular fact situation, but
I have listened for 40 years nominees say that they are going to
follow the precedent and interpret the law, and yet every single
day on just about every single court, they come out in different di-
rections. Some are in the majority and some are in the minority,
and they have sat here and given similar kind of answers.

And what I am trying to find out is what is behind those answers
so that we can give some light to it. Because, as you understand,
every single day people are applying what they understand is the
law and applying what the President—and there is, in many, many
instances, a wide difference. Certainly, there is even in the courts.

So our ability for—you give words about, particularly on the au-
thority and responsibility of Congress, you are talking you would
be a nonjudicial activist, and we are trying to find out what these
words mean in terms of your own kind of life experience, either by
your writings, your statements or your opinions about this, and
that I think we are entitled to find out.

Mr. ROBERTS. I guess what I would point to, Senator—I’'m obvi-
ously not a sitting judge. I don’t have decisions—but I do have a
history of litigating cases, and when you talk about the ability to
set aside personal views and apply precedent without regard to
personal ideology or personal views, that’s something I've been able
to do in my practice.

My practice has not been ideological in any sense. My clients and
their positions are liberal and conservative across the board. I have
argued in favor of environmental restrictions and against takings
claims. I've argued in favor of affirmative action. I've argued in
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favor of prisoners’ rights under the Eighth Amendment. I've argued
in favor of antitrust enforcement.

At the same time, I've represented defendants charged with anti-
trust cases. I've argued cases against affirmative action. And what
I've been able to do in each of those cases is set aside any personal
views and discharge the professional obligation of an advocate.

And I would urge you to look at cases on both sides. Look at the
brief, look at the argument where I was arguing the pro environ-
mental position. Take a brief and an argument where I was argu-
ing against environmental enforcement on behalf of a client. See if
the professional skills applied, the zealous advocacy is any different
in either of those cases. I would respectfully submit that youll find
that it was not.

Now, that’s not judging, I understand that, but it is the same
skill, setting aside personal views, taking the precedents and ap-
plying them either as an advocate or as a judge.

Senator KENNEDY. Well, now, I hear you on this. But, every day,
responsible disagree with one another, and there is an implicit
band of discretion in the decisions before them. In many cases,
there is an explicit role for judicial discretion. That is what I am
interested in. That is what I am interested in.

Do you really believe that the judge’s sensitivity to the purpose
and the result of the laws they interpret is irrelevant to the way
they will exercise their discretionary review of other judges or re-
view other judge’s exercise of discretion. I am interested in what
in your background or expertise demonstrate you will be sensitive
to the human impact of your decisions.

You are going to be a judge that is going to be making judgments
and decisions on these range of issues—health and safety, con-
sumer protection, the labor laws, fair employment, gender, race,
disability, Clean Air, workers’ rights, Freedom of Information, a
whole range, a whole range, a whole range.

What can you tell us, in your own experience, would reflect on
your judgment in being sensitive to the human conditions that are
going to be involved in the great numbers of cases there are going
to be for that?

Mr. ROBERTS. I don’t know if this is responsive or not because,
of course, when you are an advocate, youre advocating a client’s
position, and you’re concerned about a particular human impact
and not others. Certainly, when you’re a judge, you want to apply
the law and, yes, you have to be sensitive to the impact of your de-
cision, but at the same time apply the law fairly without regard—
what the judicial oath says—without regard to persons.

At the same time, I appreciate the fact that the law has impact
on people in society, and I think it’s, for example, an important ob-
ligation of a lawyer to do pro bono work, to address the situation
of people impacted by the law who don’t have the resources to re-
spond.

Senator KENNEDY. Maybe you can tell us. Talk about that.

Mr. ROBERTS. One of the cases I handled before the D.C. Court
of Appeals was Little v. Barry. I represented a class of general pub-
lic welfare recipients in the District who had had their welfare ben-
efits terminated, and we argued, and argued on the basis of Gold-
berg v. Kelly, a landmark civil rights case, that those individuals
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were entitled to individualized hearings before their welfare bene-
fits were terminated. I argued that before the court of appeals on
a pro bono basis. And that was a case where the law had a very
real and direct impact on the most needy citizens in our country,
and I was happy to take that case on behalf of that class of welfare
recipients.

Senator KENNEDY. If there are others, I would be interested in
it.

Mr. ROBERTS. Well, there are other—

Senator KENNEDY. We can talk now, but there is going to be this
band of discretion. You are going to apply the law, as you have out-
lined. You can be on the pro and con. You have answered that kind
of question, but there is that band of discretion which judges are
exercising, and this court makes judgments on matters that have
enormous impact in terms of the quality of life and rights of indi-
viduals. And I am looking for that ingredient in your kind of life
experience that would help to show that the human element that
is being considered in this is something that you both understand,
appreciate and would be concerned with.

Mr. ROBERTS. Senator, there are other examples. The first case
I argued in the Supreme Court was on a pro bono basis on behalf
of an individual facing the almighty might of the U.S. Government,
going after him criminally and civilly.

I regularly participate, our firm has a Community Services De-
partment that does pro bono work. Whenever there is an appeal in-
volved, I and members of our appellate group help prepare. We
have recently done issues involving termination of parental rights.
I can’t imagine a more direct impact on an individual. Minority vot-
ing rights is another case we participated in, in which we prepare
the people arguing pro bono for the appeals.

I do a street law program that I think is important.

Senator KENNEDY. With the law school or with—

Mr. ROBERTS. It’s done in conjunction with the Supreme Court
Historical Society. Every summer high school teachers who are
teaching about the courts come to learn a little bit about it, and
I talk to them about how the Supreme Court functions, and it’s a
very, I've always found it very rewarding to sit with the high school
teachers and hear what they, the difficulties they have in commu-
nicating with their students about the justice system.

Senator KENNEDY. That is very, I am interested in it, and I ap-
preciate your response to these questions and anything else on this
would be useful.

I just had one final. I know I am out of time, but I have one final
question, Chairman.

In your answers to the committee’s questions, you indicate your
understanding the Framers insulated the judges from the public
pressures. Do you also understand and agree that in keeping the
Senate small and giving us the staggered terms, letting us make
our own rules for exercising the key responsibility of the advice and
consent also intended to insulate us to exercise our authority to
prevent the Executive Branch from going too far in the assertion
of their powers and the exertion of the Executive Branch powers?

Mr. ROBERTS. Well, I don’t know about in particular reference to
advice and consent, but certainly, as I understand the structure of
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the Constitution, the Senate was, as you indicated earlier, given a
longer term, given staggered terms because it was supposed to ex-
ercise something of a restraining influence on the more popularly
responsive branches of government.

Senator KENNEDY. This is a well-rooted responsibility, as I un-
derstand. I mean, we have seen at times when you can take—the
most obvious historic would be the court-packing by President Roo-
sevelt, when there would be an important responsibility by the
Congress to stand up to a President, actions of the Executive
Branch. And as someone who is a constitutional authority, such as
yourself, where of that historic responsibility and role and thought
about it, if there is anything you can tell—

Mr. ROBERTS. Well, I don’t claim to be a constitutional authority,
but certainly the Senate obviously has a critical responsibility in
this area. My memory may not be correct, but I believe original
drafts of the Constitution provided that the Senate would actually
be appointing the judges.

[Laughter.]

Senator KENNEDY. There you go. Did you hear that, Orrin?

Chairman HATCH. That is what they think they are doing now.

[Laughter.]

Mr. ROBERTS. Cooler heads prevailed before the end.

Chairman HATCH. I am glad you added that last part.

Mr. ROBERTS. But I am happy to be scrutinized under whatever
standard the Committee or the Senate wishes to apply.

Senator KENNEDY. Thank you very much.

Chairman HatcH. We will turn to Senator Durbin now.

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you very much, Mr. Chairman.

Mr. Roberts, thank you for coming back. I am glad we had a
chance for this hearing, and I thank the Chairman. I think we
have reached an accommodation here that may be helpful in mov-
ing this Committee forward in a better environment.

I understand my fate in life as a back-bencher in the minority
in the Senate with a Republican President, that nominees that
come before us are not likely to share my political philosophy. That
is a fact of life.

I also understand that I have a responsibility under the Con-
stitution to ask questions of those nominees to satisfy my judgment
that they would be well-suited to serve on the Federal bench. Many
of the nominees have been forthcoming, and open, and candid in
their answers, others have not. As a politician, I can certainly iden-
tify with that. I have danced around questions in my life, Waltz
steps, Polka steps, Samba steps, I try them all when I do not want
to answer a question.

And now I am going to ask you a question, just a limited number
ﬁf questions relating to some dance steps I see in your answers

ere.

So, in 1991, you are in the Solicitor General’s Office, and in Rust
v. Sullivan, you end up signing on to a brief which calls for over-
turning Roe v. Wade, one of the more controversial Supreme Court
cases of my lifetime. When we asked repeatedly in questions of you
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what your position is on Roe v. Wade, you have basically danced
away and said, “No, no, my personal views mean nothing. I am just
going to apply the law.”

This, in my mind, is evasive. I need to hear something more de-
finitive from you. Was the statement in that brief an expression of
your personal and legal feelings about Roe v. Wade, that it should
be repealed?

What is your position today, in terms of that decision?

Mr. ROBERTS. The statement in the brief was my position as an
advocate for a client. We were defending a Health and Human
Services program in which the allegation was that the regulations
issued by the Department of Health and Human Services burdened
the constitutional right to an abortion recognized in Roe v. Wade.

At that time, it was the position of the administration, articu-
lated in four different briefs filed with the Supreme Court, briefs
that I hadn’t worked on, that Roe v. Wade should be overturned.

Now, if Roe v. Wade were to be overturned, the challenge to the
regulations that we were tasked with defending would fail, and so
it was appropriate in that case to include that argument. I think
it was all of one or two sentences. The bulk of the brief was ad-
dressed to why the regulations were valid, in any event.

But since that was the administration position, and the adminis-
tration was my client, I reiterated that position in the brief because
it was my responsibility to defend that HHS program.

Senator DURBIN. Understood. I have been an attorney, rep-
resented a client, sometimes argued a position that I did not nec-
essarily buy, personally. And so I am asking you today what is
your position on Roe v. Wade?

Mr. ROBERTS. I don’t—Roe v. Wade is the settled law of the land.
It is not—it’s a little more than settled. It was reaffirmed in the
face of a challenge that it should be overruled in the Casey deci-
sion. Accordingly, it’s the settled law of the land. There’s nothing
in my personal views that would prevent me from fully and faith-
fully applying that precedent, as well as Casey.

Senator DURBIN. Then, let me ask you this question. You make
a painful analogy, from my point of view, when you suggest that
calling for the overturn of Roe v. Wade was not any different than
the Government calling for overturning Plessy v. Ferguson and
Brown v. Board of Education. Plessy v. Ferguson, separate, but
equal, was really the basis for racial discrimination and segrega-
tion in America for decades.

I hope that that is just a strict legal analogy and does not reflect
your opinion of Roe v. Wade policy compared to Plessy v. Ferguson
policy.

Mr. ROBERTS. Senator, the question I was asked, were there
other occasions in which the Department—if I am remembering
correctly—if there were other occasions in which the Solicitor Gen-
eral had urged that a Supreme Court precedent be overturned, and
that is just—Brown v. Board of Education is the most prominent
one. The answer wasn’t meant to draw a particular substantive
analogy.

Senator DURBIN. And I will not push any further because I was
hoping that is what your response would be.
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So in the panel that you were on the last time before us, Justice
Deborah Cook of the Ohio Supreme Court was one of the members
of the panel, and I sent a written question to her, which I sent to
you. And the basic question goes into the cliches we use in this
Committee about strict construction, and where are you, and how
do you compare yourself to Justice Scalia and Justice Thomas, and
then try to draw some conclusions.

Now, as oblique as those questions may be, that is as good as it
gets in this Committee. That is as close as we can get to trying to
find out what is really ticking in your heart when it comes to your
judicial philosophy.

And her answers were, as I have said, painful, but painfully hon-
est. She said she was not a strict constructionist, but she conceded
in answers to question that if the Supreme Court had a majority
of strict constructionists, it is not likely they would have reached
the same conclusion in Brown v. Board of Education, the Miranda
decision or Roe v. Wade. I thought that was the most honest an-
swer we have been given by a Bush nominee, and I have used it
as kind of a standard ever since to just see how far other nominees
would go in their candor and honesty.

I found your answer evasive. When I look at what you had to say
about your philosophy, you said, “In short, I do not think beginning
with an all-encompassing approach to constitutional interpretation
is the best way to faithfully construe the document,” and then you
went on to say I am not going to draw any conclusions on the Su-
preme Court decisions.

I need more. I need to hear more from you about where you are
coming from and, at least hypothetically, if you agree that those
who call themselves strict constructionists would not likely be in
the vanguard of the socially important Supreme Court decisions
that we have seen in Brown v. Board, Miranda or Roe v. Wade.

Mr. ROBERTS. Well, Senator, I don’t know if that’s a flaw for a
judicial nominee or not, not to have a comprehensive philosophy
about constitutional interpretation, to be able to say, “I'm an
originalist, I'm a textualist, I'm a literalist or this or that.” I just
don’t feel comfortable with any of those particular labels. One rea-
son is that as the Constitution uses the term “inferior court judge,”
I'll be bound to follow the Supreme Court precedent regardless of
what type of constructionist I, personally, might be.

The other thing is, in my review over the years and looking at
Supreme Court constitutional decisions, I don’t necessarily think
that it’s the best approach to have an all-encompassing philosophy.
The Supreme Court certainly doesn’t. There are some areas where
they apply what you might think of as a strict construction; there
are other areas where they don’t. And I don’t accept the proposition
that a strict constructionist is necessarily hostile to civil rights.

For example, Justice Black thought he was a strict construc-
tionist of the First Amendment. No law means no law. Well, that’s
a very sympathetic view to people who have First Amendment
claims. I can see the argument that someone who is going to be a
strict constructionist on the Eleventh Amendment might result,
come forward with decisions that are more acceptable to some of
the questions Senator Leahy was raising earlier. The Eleventh
Amendment says the citizen of another State, so how does it apply
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with citizen of the same State if you are going to be a strict con-
structionist?

The Supreme Court doesn’t apply a uniform and consistent ap-
proach. I certainly don’t feel comfortable with any uniform or con-
sistent approach because the constitutional provisions are very dif-
ferent. You have a very different approach in saying how are you
going to give content to the Fourth Amendment prohibition on un-
reasonable searches and seizures. That’s one thing. It doesn’t mean
that you apply the same approach to a far more specific provision
like the Seventh Amendment.

Senator DURBIN. That is a reasonable answer. It is also a safe
answer, and I am not going to question your motive in that answer.
I accept it at face value as being an honest answer, but it raises
the question that comes up time and again. If this job is so auto-
matic, if the role of a judge is strictly to apply the precedent, then,
frankly, I think we would have as many Democrats being proposed
by the Bush White House as we do Republicans, but we do not.
They understand that it is not automatic, it is not mechanical.

There are going to be discretionary and subjective elements in
decisions, and that is why we have people coming from major law
firms who have made a living representing rather wealthy clients.
We have people who are conservative in their philosophy. We have
many, many members of the vaunted Federalist Society, which my
Chairman is so proud to be part of, all of these people come before
us because I think, when it gets beyond the obvious, we understand
that there is subjectivity here.

The last question I will ask you is a quote, and you better take
care when you get quoted, but you were asked about the Rehnquist
Supreme Court in 2000, for your opinion.

Now, many people had characterized it as a very conservative
Court, but you said, “I don’t know how you can call the Rehnquist
Court conservative.”

When asked specifically about the 1999-2000 Supreme Court
term, a term in which the Court rendered numerous, highly con-
troversial decisions, you said, “Taking this term as a whole, the
most important thing it did was to make a compelling case that we
do not have a very conservative Supreme Court.”

What were you talking about?

Mr. ROBERTS. Well, that was the labels that people had been
tossing about, and I thought that it didn’t help public under-
standing of what the Court does to not look beyond that label. In
that particular term, 1999 to 2000, some of the things the Supreme
Court did was reaffirm the constitutional basis of the Miranda
rule; strike down a restriction on partial-birth, late-term abortions
in the case out of Nebraska; strike down, as violating the First
Amendment, the giving of an invocation at school. In other words,
reinforced Miranda, reinforced Roe, reinforced the ban on school
prayer.

It issued the Apprendi decision, a great benefit to criminal de-
fendants in sentencing. If there is going to be an enhancement of
your sentence, you have all of the constitutional rights before that
enhancement can be applied.

In the Nixon case out of Missouri, it even upheld constitutional
limits on campaign contributions. In the Playboy Enterprises case,
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it struck down an act of this body, this Congress, trying to regulate
indecent speech. And I'm thinking, sitting there, well, there are six
cases, every one of which—again, the labels are not helpful—but
every one of which you would describe not as a conservative Court.
It’s a conservative Court giving criminal defendants a big break, re-
affirming Miranda, reaffirming Roe, striking down regulation of in-
decent broadcasts, striking down school prayer.

Now, you can tell, if you're being interviewed for public consump-
tion, you can say it’s a conservative Court, it’s a liberal Court. I
think if you want to educate a little bit about what the Court does,
they need to know that even when other people would say this is
a conservative Court, there are those decisions. It’s much more
complicated than those labels.

Senator DURBIN. Thank you, Mr. Roberts.

Mr. ROBERTS. Thank you, Senator.

Senator DURBIN. Thank you, Mr. Chairman.

Chairman HATCH. Senator Feingold?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman.

I would like to welcome Mr. Roberts. Many of us wanted to have
you back before the Committee for quite some time. So I want to
thank the Chairman for scheduling this hearing. I hope this is a
first step toward restoring some measure of regular order to our
consideration of judicial nominations, and I do think, Mr. Chair-
man, if we work together in good faith it will be possible to bridge
some of the differences we have on the issues.

Mr. Roberts, I enjoyed your reference to the Missouri Shrink
case, which I agree is an important case.

Let me ask you something else. You were interviewed on the
radio in 1999 and said, “We have gotten to the point these days
where we think the only way we can show we’re serious about a
problem is if we pass a Federal law, whether it is the Violence
Against Women Act or anything else. The fact of the matter is con-
ditions are different in different States, and State laws can be more
relevant is I think exactly the right term, more attune to the dif-
ferent situations in New York, as opposed to Minnesota, and that
is what the Federal system is based on.”

That is your quote, and I certainly do not disagree with some of
the sentiments of it, but could you elaborate a little bit on the
statement. Were you referring there simply to the constitutional
limits on Congress’s power that were being asserted in the case
that challenged VAWA or were you saying that Congress was going
too far in trying to address Violence Against Women, even if the
Court were to hold that it could constitutionally take the action
that it did?

Mr. ROBERTS. I didn’t have any particular reference. I think that
it was the VAWA case that had come up, if I am remembering the
interview correctly, and I didn’t mean to be passing either a policy
or a legal judgment on the general policy question. I just wanted
to make the basic point, and I'm sure it is a judgment that Sen-
ators deal with every day, that simply because you have a problem





